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Summaaofy FiI ndi ngs

1. Few state ESA laws protect all endangered species within their state.
9 Only 18 states (36%) provide protection to all animal and plant species.
1 32 states (64%) cover fewer species than are covered by the federal ESA.
0 17 states (34%) fail to protect plant species.
0 2 states (4%), West Virginia and Wyoming, have no state legislation protecting species.
1 Of the 17 states (34%) that fail to protect plant species, all have federally listed endangered or threatened
plant species believed to or known to occur within the state.

2. Many state ESA laws do not require decisions to be based on sound science.
1 Only 27 states (54%), require the use of scientific evidence, including commercial data, as the basis for
listing or delisting a species.
I 15 states (30%) fail to provide any evidentiary standard for the listing and delisting of species.

3. Few state ESA laws require consultation with expert state agencies.
1 38 states (76%) do notrequireintra-st at e agency consultation with the
state-level projects.

4. Most state ESA laws allow less citizen involvement than the federal ESA.
1 30 states (60%) do not allow citizens to petition to initiate the process for the listing and delisting of a
species.
1 Only 14 states (28%) allow citizens to petition to initiate the process to list or delist a species.

5. Few state ESA laws provide for the designation and protection of critical habitat.
1 38 states (76%) fail to provide authority for the designation of critical habitat for threatened or endangered
species.

6. Few state ESA laws protect against harm to important habitat or harm to species located on private
lands.
1 Only 5 states (10%) consider the modification of habitat for a threatened or endangered species to be a
form of prohibited take.
1 Only 16 states (32%) impose restrictions on private land use for the protection of species. Yet, nearly 80%
of endangered species have relied on private land for all or some of their habitat.

7. Virtually no states require plans to recover species fo r eventual delisting.
1 Only 2 states (4%) provide agencies with full recovery planning authority to help recover both endangered

animals and plants.

8. States spend little and would need to massively increase funding to replace federal implementation.
1 State expenditures make up only approximately 5% of ESA spending.
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The Federal Endangered Species Act (ESA)?! enjoys considerable popular support? and provides

enormous ecological and other benefits beyond the protection of particular species.® Nonetheless,

calls to devolve greater authority for endangered species management to the states are long-

standing and have accelerated in the 115th United States Congress and new Trump
Administraton. The Western Governorsé Association, for i
b e pra¥ided the opportunity to be full partners in administering and implementing the ESA.&

Extending the potential role of states even further, Senator John Barrasso (R-WY), chairman of

the Senate Environment and Public Works Committee, is expected to introduce a bill that may

devolve authority and responsibility from the federal government to states to protect and recover

threatened and endangered species under the ESA.

Increased coordination between the states and federal agencies regarding the protection and

recovery of threatened and endangered species may well have some benefits, and opportunities

for partnerships between states and the federal government may enhance species protection.

However, a close analysis of current state laws and state-level experience reveals that

conservation laws in most states are inadequate to achievethe ESA6s conservation anoc
goals. As a result, without significant state law reforms in most states, the proposed devolution of

federal authority and responsibility over threatened and endangered species to states is likely to

undermine conservation and recovery efforts, lead to a greater number of species becoming

imperiled, and result in fewer species recovered.

Moreover, state expenditures on the conservation of federally listed species make up only a small
fraction (approximately 5%) of total ESA spending. As a result, any substantial devolution of
responsibility to the states to implement the ESA would require a massive expansion of funding

1 Endangered Species Act of 1973, 16 U.S.C. §8 1531-1544 (2012).

See, e.g., Earthjustice, New National Poll Finds 90 Percent of American Voters Support the

Endangered Species Act (July 7, 2015), http://earthjustice.org/news/press/2015/new-national-poll-
finds-90-percent-of-american-voters-support-the-endangered-species-act (discussing a poll conducted

by Tulchin Research in 2015 which shows 90 percent of Americans support the Endangered Species

Act); Omar N. White, The Endangered Species Actbs Precarious Per
the Commerce Clause and the Treaty Power, 27 EcoLoGY L.Q. 215, 222 (2000) (recalling that the

Endangered Species Act passed the Senate with a unanimous vote and the Congress with popular

support).

See, e.g., WESTERN GOVERNORSOASS™, PoLICY RESOLUTION 2017-11, SPECIES CONSERVATION AND THE

ENDANGERED SPECIESACT1 (1 2017) (ASince its enact ment in 1973,
extinction and assisted the recovery of some threatened and endangered species, while providing
ancillary benef it s Defermersoof kvidlife, Ecpnemsid Bemefitdé )of, the ESA,
http://www.defenders.org/publications/economic_benefits_of the esa.pdf (last visited July 9, 2017)

(discussing various economic benefits derived from the Endangered Species Act, such as wildlife-

related tourism and the protection of natural resourcesthrough cr i t i cal habitats); N ¢
Endangered Species Act by the Numbers, https://www.nwf.org/~/media/PDFs/Wildlife/
esabythenumbers.ashx (last visited July 12, 2017) (discussing medicinal benefits of species).

4 WESTERN GOVERNORSOASS®, supra note 3, at 1.
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by states. Further, given that state laws are, in the vast majority of cases, weaker than the federal
legislation and more limited in application, proposals to transfer federal funding to states in the
form of block grants are likely to lead to a lower level of protection for currently imperiled species.

Few state ESA laws protect all
endangered species

7))
- 0 0 0 0
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No coverage for No coverage Cover only Cover all

any species for plant limited animal federally listed

species or plant species species

The ESA broadly covers most classes of endangered and threatened species,® including most
species characterized as fish, wildlife, or plants.® According to the U.S. Fish and Wildlife Service,
of the 1,652 total federally listed species occurring in the United States, 710 (43%) are animals
and 942 (57%) are plants.” In contrast, only 18 states (36%) cover all animals and all plants
covered by the federal ESA,® with 32 states (64%) providing less coverage than the federal
statute.

Beyond West Virginia and Wyoming, the 2 states (4%) that do not have any endangered species
laws, 17 states (34%) offer no protections to endangered or threatened plants. Indiana and
Montana, for example, cover only wildlife.® Without the protections of the federal ESA, current
federally-listed plant species located within the boundaries of these states would not be afforded

16 U.S.C. § 1532(6), (20).
16 U.S.C.8§1532(16). The definition of fish and wildlife is e
of the animal kingdom, including without limitation any mammal, fish, bird (including any migratory,
nonmigratory, or endangered bird for which protection is also afforded by treaty or other international
agreement), amphibian, reptile, mollusk, crustacean, arthropod or other invertebrate, and includes any
part, product, egg, or offspring thereof, or the dead bodyo r p ar t sld. & h582(8g ©he debnition
of plant includes fiany member of the plant kidngdom, i
§ 1532(14). One limitation in the statute however is with regard to the Class Insecta, which are exempt
from being classified as endangered if it is determined that their protection would constitute immense
difficulties. Id. 8 1532(6).
7 U.S. Fish & Wildlife Serv., Listed Species Summary (Boxscore), ENVTL. CONSERVATION ONLINE SYS.
(July 12, 2017), https://ecos.fws.gov/ecpO/reports/box-score-report.
8 See, e.g.,, HAW. REV. STAT. ANN. 88 195D-2, 195D-4(a), 195D-4(b) (2017); 20 R.l. GEN. LAWS ANN.
88 20-37-1, 20-37-2(3), 20-37-2(1) (2017).
9 IND. CODE ANN. § 14-22-34-1(a), (b) (2017); MONT. CODE ANN. 88 87-5-103(2)(b), 87-5-103(2)(c), 87-5-
102(4) (2017).
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protection. For example, Colorado does not protect endangered plants?® but 16 federally-listed

plant species are believed or known to occur in that state.!! Similarly, Alabamaés endanger ed
species law does not cover plants,*? but 23 federally-listed plant species are located in that state.'?

The remaining 13 states (26%), while protecting some plants and animals, protect only a subset

of the flora and fauna protected by the federal ESA.14

Many state ESA laws do not require listing
decisions to be based on sound science
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evidentiary evidence in some scientific evidence
requirements cases

The federal ESA requires the consideration of numerous factors when determining whether a
species is endangered or threatened.® Importantly, the statute requires those determinations to
b e masdl@y o the basis of the best scientific and commercial data available.d® Experts on
the protection of endangered species have long acknowledged that reliance on objective, rigorous

10 See CoLo. REV. STAT. ANN. § 33-2-105(1) (2017).

11 uU.S. Fish & Wildlife Serv., Listed Species Believed to or Known to Occur in Colorado, ENVTL.
CONSERVATION ONLINE SYS., https://ecos.fws.gov/ecpO/reports/species-listed-by-state-report?state=
CO&status=listed (last visited June 29, 2017).

12 See ALA. CODE 8§ 9-11-1 to -505 (2017); see also ALA. ADMIN. CODE r. 220-2-.92 (2017).

13 U.S. Fish & Wildlife Serv., Listed species believed to or known to occur in Alabama, ENVTL.
CONSERVATION ONLINE Svs., https://ecos.fws.gov/ecpO/reports/species-listed-by-state-
report?state=AL&status=listed (last visited June 29, 2017).

14 See, e.g., Wis. STAT. ANN. § 29.604(2)(c) (2017) (not covering all invertebrates); N.C. GEN. STAT. ANN.
§ 113-331(10) (2017) (not covering all invertebrates, such as arthropods). At the other end of the
spectrum, some states like Pennsylvania and California list a greater number of species than are listed
under the federal ESA. See e.g., Pennsylvania Game Commission, THREATENED AND ENDANGERED
SPECIES, http://www.pgc.pa.gov/Wildlife/EndangeredandThreatened/Pages/default.aspx; and
California Department of Fish and Wildlife, THREATENED AND ENDANGERED SPECIES,
https://lwww.dfg.ca.gov/wildlife/nongame/t_e_spp/.

5 These i 1A theupdesent orithreatened destruction, modification, or curtailment of its habitat or
range; (B) overutilization for commercial, recreational, scientific, or educational purposes; (C) disease
or predation; (D) the inadequacy of existing regulatory mechanisms; or (E) other natural or manmade
factors affecting i164.S.C 81b83(a)yfli(@0d7).exi st ence. 0

16 1d. § 1533(b)(1)(A).
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science is vital for making species conservation decisions. Indeed, as recently stated by the
Western Go v e r nAssocition:

Given the broad implications that may arise when ESA actions are taken, significant
decisions must be made using objective, peer-reviewed scientific literature and scientific
observations. A review of the scientific and management provisions contained within listing,
recovery and de-listing decisions by acknowledged independent experts is important to
ensure the public that decisions are well-reasoned and scientifically based.*’

Unfortunately, almost half of the states do not expressly require that decisions about whether to

provide protections to vulnerable species be based on rigorous science. 15 states (30%) fail to

provide any evidentiary requirements in determining endangered and threatened species.

Arkansas, for example, has no mention of the types of evidence required.’®* Delawar e 6 s*® st at ut
and regulations?° similarly provide no such requirement. Only 27 states (54%) specifically require

the use of scientific evidence. Nebraska, Vermont, and Wisconsin, for example, use language

similar to the federal ESA to require the use of it he best scientific and
available.&*

Of the remaining 8 states (16%), there is some indicia of requiring scientific expertise in some

listing decisions, but the requirements are incomplete. Alaska, for example, requires the
Commissioner of FishandGame t o fAseek the advice and recommend
and organizations, including but not limited to ornithologists, ichthyologists, ecologists, and

zoologists.@? In Pennsylvania, the types of evidence required vary by the type of species being

considered. For animals, no explanation is provided about the forms of evidence that may be

referenced to aid in the listing process.?? For plants, however, the jurisdictional agency is expected

to cooperate with nAt axisishaodroithsrtinterested pecsons o] cortduct, bot an
investigations on wild plants in order to ascertain information relating to population, distribution,

habitat needs, limiting factors and other biological and ecological data to classify plants and to

determine management measures necessary for their continued ability to sustain themselves
successfully.¢*

17 WESTERN GOVERNORSOGASSM, supra note 3, at 6.; see also EUGENE H. BUCK, M. LYNNE CORN &
KRISTINA ALEXANDER, CONG. RESEARCH SERV., RL32992, THE ENDANGERED SPECIES ACT AND i S8UND
SCIENCEO(2013) (stating that the reliance of science for ESA decision-making is highly important for
species, land use and development, and that the FWS and the NMFS have procedures and policies
to use objective science for properly administering the ESA).

18 See ARK. ADMIN. CoDE 002.00.1-05.27 (2017).

19 See DEL. CODE ANN. tit. 7, 88 601-605 (2017).

20 See 7-3000-3900 DEL. ADMIN. CODE § 16.0 (2017).

21See NEB. REV. STAT. ANN. § 37-806(3)(a) (2017); see also VT. STAT. ANN. tit. 10, § 5402(e)(1) (2017);
see also Wis. STAT. ANN. § 29.604(3)(a) (2017).

22 ALASKA STAT. ANN. § 16.20.190(c) (2017).

23 34 PA. STAT. AND CONS. STAT. ANN. 8216 7 (a) (2017) (AThe commission may,
remove any wild bird or wild animal native to [the] Commonwealth to or from the Pennsylvania native
' ist of endangered or threatened species. 0).

24 32 PA. STAT. AND CONS. STAT. ANN. § 5307(a) (2017).
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Few state ESA laws require consultation
with expert state agencies

76" 8" 16"

42 states have limited or no inter-agency consultation requirements

consultation provisions consultation

I No inter-agency I Limited consultation I Clear inter-agency
requirements provisions

Under the federal ESA, federal agencies must consult with a Secretary, either Commerce or

Interior, depending on the circumstance,®®t o fAi nsure that any action auth
out by [a Federal] agencyo does not fjeopardi ze
species or threatened specieso or Aresult in the
habitat.&® This requirement ensures that any potential effects on a listed species from an activity

proposed by a government agency are analyzed and minimized in partnership with those officials

in that jurisdiction with the experience, training, and expertise in endangered species
management. However, only about a quarter of the states, 12 states, have any consultation

requirement in their state ESA law. 38 states (76%) do not have any inter-agency consultation
requirements. Examples include Rhode Island,?” Colorado,?® and lowa.?®

Of the few states with consultation requirements, only 8 (16%) have clear inter-agency
consul tati on pr o vriagencyaorsultatiOhrp®gsomidrepresentdtive of this rare
category. Itrequirest hat A i ] f thakitatis founa dn state land, the land owning or
managing agency, in consultation with the State Department of Fish and Wildlife, shall determine
the role its state | and shall serve {Rordlbteer conser
Oregon stat e agenci es, Al T] he [CPmmissien, iWicdnglltatioh and a n d Fi
cooperation with the agency, shall determine whether the agency can serve a role in the
conservation of e AtdTaen pmainmgl 4 stgbes €8P0k baved inter-agency
consultation provisions that are more equivocal o r ambi guous. For i nstan

25 16 U.S.C. § 1532(15) (2017). In addition, the Secretary of Agriculture may be consulted in particular
circumstances pertaining to the importation or exportation of terrestrial plants. Id.

26 |d. § 1536(a)(2).

27 See 20 R.I. GEN. LAWS ANN. 88 20-37-1 to -5 (2017).

28 See CoLO. REV. STAT. ANN. §8 33-2-101 to -107 (2017).

29 See lowA CODE ANN. 88 481B.1 to .10 (2017).

30 OR. REV. STAT. ANN. § 496.182(8)(a) (2017).

31 |d. § 496.182(8)(b).
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consultation provision merely requires other state agencies to cooperate with the state wildlife
agency.%?

Most state ESA laws allow less citizen
iInvolvement in listing and delisting

0
- 60" 12 28"
<C
}_,
n 36 states allow limited or no citizen petitions
Do not allow Limited petitions Petition process similar to
citizen petitions allowed federal ESA

The federal ESA permits citizens to petition to add to or remove species from listing.3® After a
citizenpetition is submitted, a r e \by teevappmpriateafedpral r t i c ul «
agency may be initiated if the petition is found to contain sufficient scientific and commercial
information.3* These provisions are vital for ensuring not only that responsible agencies are
protecting vulnerable species that meet®buthl | egi sl
for removing from protection those species that have sufficiently achieved their recovery goals.3¢

Regrettably, citizen listing petition provisions under most state laws generally are much weaker
compared to the federal ESA. In fact, 30 states (60%) do not even allow citizen petitions for listing
or delisting species. lowa®” and Mississippi®® are illustrative. 6 states (12%) have adopted citizen
petition provisions that are substantially less comprehensive than those provided in the federal

32 KAN. STAT. ANN. 832962 ( c) (2017) (AAILI st at déh tleegsecretaly éns s hal |
furtherance of the conservation of nongame, threaten:

33 16 U.S.C. § 1533(b)(3)(A) (2017).

34 d.

35 See, e.g., M. LYNNE CORN & ALEXANDRA M. WYATT, CONG. RESEARCH SERV., RL31654, THE
ENDANGERED SPECIES ACT: A PRIMER 11 (2016) (stating that lawsuits have been brought against the
FWS and NMFS for failing to meet deadlines outlined under the petition process of the federal ESA);
Ctr. for Biological Diversity, Listing Species Under the Endangered Species Act,
http://www.biologicaldiversity.org/programs/biodiversity/endangered_species_act/listing_species_und
er_the_endangered_species_act/index.html (last visited July 12, 2017) (stating that citizen petitions by
groups or individuals to list a particular plant or animal propels the FWS and the NMFS).

36 Cf.WesternGo v er nor SV&EA Ppscied Conservation and the Endangered Species Act Initiative
Year Two Recommendations 2-3, 5 (2017) (recommending procedures to promote increased
consideration of, and funding for, delisting by the responsible federal agencies under the federal ESA).

37 See lowA CoDE ANN. §8 481B.1 to .10 (2017).

38 See Miss. CODE ANN. § 49-5-109(a) (2017).
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statute. Tennessee, for instance, expressly allows such petitions®® and other public participation
opportunities®® in the listing process for plant species but not animals.*! Kentucky takes a similar
approach.#

Only 14 states (28%) allow citizen petitions close to the level provided in the federal ESA. Oregon,
for example, allows citizens to petition for listing of animals*® and plants.** California allows any
interested person to petition for the addition or removal of species.*® In Wisconsin, although citizen
petitions are allowed, the responsible department is only able to review a particular listed or
unlisted species if 3 people have petitioned.*®

Few state ESA laws provide for the
designation of critical habitat

76" 24

38 states fail to provide any authority for designation of habitat

for the designation of critical for the designation of

I Fail to provide any authority I Have provisions allowing
habitat for listed species critical habitat

Habitat loss and modification are significant threats to the majority of endangered and threatened
species. Habitats including tall-grass prairie, wetlands, and old-growth forests have all been

39 TENN. CoMP. R. & REGS. 0400-06-02-. 03 (2) (2017) (AAny interested per:
species for listing as endangered, threatened, or special concern status or recommend changes in
status or removal of species from the current rare pl
40 TENN. CODE ANN. § 70-8-305 (2017) (providing public hearings on proposed listings).
41 1d. 870-8-105( b) ( IeCcdmm)ssiof $hall conduct a review of the state list of endangered
species . . . every two (2) years . . . and may amend the list by such additions or deletions as are
deemed appropriate.0 ) .
42 Compare Ky. REV. STAT. ANN. § 150.183 (2017) (not providing for citizen listing petitions for animal
species), and 301 Ky. ADMIN. REGS. 3:061 (2017), with 400 KY. ADMIN.REGS.3: 030 ( 1) ( 1y (2017)
person may nominate a candidate [plant species] for inclusion, removal, or change of status on the
state endangered)or threatened | ist. o
43 OR.REV.STAT.ANN.§4 96 . 176 ( 5) ( raypersprontaypeétition (hé odmmission to, by rule, add,
remove or change the st 3g;tsaeslso®R AMIN.RP685100:0410(4)r{20t7h e | i st .
(AAny person may petition the commission to |ist, rec
44 OR. REV. STAT. ANN. § 564. 110(5)(a) (2017) (allowing any person to petition in order to add, remove or
changeaspecies 6 status. on the | ist)
45 See CAL. FisH & GAME CoDE §§ 2071, 2072 (2017).
46 Wis. STAT. ANN. § 29.604(3)(c) (2017); see also Wis. ADMIN. CobDED e p 6 t of RaM@L)(@Re s . A
(WAny 3 persons may petition the depaunlistedewiictanimadb r evi e w
or wily@d plant. o
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reduced to just a fraction of their former extent.*” Generally, the federal ESA requires the
Secretary to designate #dAcritical HeaChitical lmabitat isat t he
defined as fAthe specific areas withtcies..tdnwhicheogr ap!|
are found those physical or biological features (1) essential to the conservation of the species and

(Irt) which may require special ma ¥ Bhg ESAaaqgliresc on s i d €
feder al agenci es t ooravad vde rtshee nioddeisftircuadttiioomo of cri

Although the preservation of critical habitat is intended to help ensure the continued survival and

eventual recovery of a listed species, 38 states, more than three-quarters of states, fail to provide

any authority for the designation of critical habitat for listed species. Only 12 states (24%) have

provisions allowing for the designation of critical habitat. For example, Connecticut, where critical
habitat is termed fiessent i aelofthalepattnzent of&Enedgyandé ct s t h
Environment al Pr ot e c tsitoddentify .a . eBsantiad lmabitaty fer gnaddngeted o n

and t hr eat e ¥ 8idilark,pnéNew Harepshire, state agencies consult with the Executive

Director of the Fishand Ga me Depart ment Afor the conservation

speciesdo by Atak[ing] such action as is reasonabl
funded, or carried out by them do not . . . result in the destruction or modification of habitat of such
species which is determined by®the executive dire:

47 M. LYNNE CORN & ALEXANDRA M. WYATT, supra note 35, at 6.

48 16US.C.81533(a)(3)(A) (2017) (limiting designation to w
49 1d. § 1532(5)(A)(i).

50 |d. § 1536(a)(2).

51 CONN. GEN. STAT. ANN. § 26-306(b) (2017).

52 N.H. REV. STAT. ANN. § 212-A:9(lll) (2017).
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HABITAT MODIFICATION THAT RESULTS IN THE TAKING OF

SPECIES

Under the ESA and its associated regulations, significant habitat modification that kills or injures
imperiled species is subject to the s t a t takeepfolibition.>® As stated by the United States
Supreme Court in upholding this definition, amongt h e Ecemrél purposes is fio provide a
means whereby the ecosystems upon which endangered species and threatened species depend

% The Federal ESA defines fAtakeo as fAto harass, harm,
collect, or to attempt t o WSKCy&lH3(19). Throaghyegusatioe, the c onduct
Fish and Wildlife Service has defined fiharmo wunder
actually kills or injures wildlife,0 and that A[s]uc
degradation where it actually kills or injures wildlife by significantly impairing essential behavioral
patterns, including breedi ng, 17A3e2016). Mte National Mdéwrieel t er i ng .
Fisheries Service has also includredi isidaififndanon hab

C.F.R. § 222.102 (2016).
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